LawAsia Conference on ‘Children & the Law’ — 27 & 28 May 2005
Keynote Address by the Honourable Justice Lai Siu Chiu

Opening Address

Honourable fellow members of the Judiciaxy, President Law-Asia Mr GL Sanghi,
President and members of the Law Society, distinguished puests, ladies and
gentlemen, it is my pleasure and privilege to deliver this keynote address to you

this moming.

Introduction

1 In the many family law cases that have procecded through the cours,
several have proven memorable These inevitbly involve children. T wish to share
the facts of one such case. The Family Court had ordered that 2 father could have
access to his four yeat old son at the coutt premises. During the access period, in
the presence of a court counsellor, the little boy was observed to intetact with his
father in 2 warm, loving and positive manner, Yet, within minutes of his mother
coming into sight, he would make 2 180 degrees turn by pushing his father away,
making rude reraarks and even using his fists to hit the father. On every single
occasion after access, the mother would file police reports against the father, on
some occasions the reports were ditected at the counsellor who bad supervised
access and on one occasion, she even brought garlic along and wanted to sprinkle
the bits of garlic avound the access veaue before she was stopped by court
officers. One wonders if the garlic was the mother’s symbolic attempt to ward off

the “evil” of access.

2 Such 2 scenaxio, ladies and gentemen, and variations of these bitter battles.
are fought out in our courts every day. In 2004, of the 5317 divorce petitions filed

in the Family Court, ar least 2778 petitions involved patties with young children.

Children, frequentdy more than the parties to 2 divorce, are the uwaseen and
uuheard victims of 2 breakdown in the marital relationship.



3 This is whete your conference’s twin focus on Children and the Art of
Faraily Lawyering merge. The picture i clear. While the legal process formally
terminates the matriage relationship, the oxrders made have 2 significant fmpact on

the children’s lives.

4 Yn this vein, the confexence program boasts an impressive and, may I add,
an ambitious nge of topics. It deals pot just with immediate challenges
concerning family law practitioners and children’s rights advocates. For example,
the discussion on Juvenile Justice to follow soon after this moming's tea-break

involves 2 rich and diverse panel of speakets from the judiciary, government and

non-governmental organisation. It 15 ‘ambitious’ also becausc the conference does

not hesitate to spur lively debate on rarely-debated issues that will doubdess

challenge legal thinking in the near futurc such as this evening’s talk on
posthumous sperm donation. Ia my view, the conference agenda is very much in

touch with the latest policy changes to foster family friendly workplaces — we sec

an increasing level of participation from non-custodial parents in facilitating access

periods with their children. Itis also most heartening to note that ‘children with

special nceds’ have been included in a special segment fearuring the challenges

faced in representing them.

Rights of the Child in Family Law Proceedings

5 The Convention of the Rights of Children and our legjslation, the
Woraen’s Charver, require the court to take iato consideration the views and
wishes of a child who is sufficiently mature to eXpress an independent opinioo.
Yet quite often, onc patent purpoxts to convey the child’s views on the other
parent, incvitably bearing ncgative inferences against the latter. There are also
complaints from non-custodial parents of the adverse influence the custodial
patent exerts on a child insofar as the child’s opinion and relationship with the
former is concerned. So the question remains whether it is fair to ask a child for
his views, in ttying to arrive at 2 conclusion in the child’s best interests. If so, for

which issues and under what cixcumstances?



Custody & Access Issues

6 The court is constantly challenged to balance these various considecations
in custody and access applications. I am grateful for having sight of a draft of “The
Art of Family Lawyering’ launched just now by the President of the Law Society.
‘The book’s contents make the fundamental point that these challenges do not just
belong to the judicial process, but form an integral part of family lawyering.
Clients embroiled in family disputes are heavily influenced by their counsel, and by
extension, that counsels practices. Such clients aze emotionally chacged. They .
look to their counsel for guidauce as to how to proceed.

7 The bool’s contributing authors ate to be commended for recognising the
enowmous nfluence wielded by counsel. Essentially, it captures the message that
family lawyering is an art which requires different strokes. Weapons of avil
procedure and advocacy cannot be completely and immediately imported to
family litigition. To this end, it is hoped that this conference and the resulting
papers and collaborations will build 2 dynamic core group of family law
practitioners and help esmblish good practices and partnerships between the
courts, policy-makers and practitioners with the aim of advancing the legal process
10 the benefit of the child. Itis notan casy task. The practical realites include the
fact that specialising in family work is itself not always sufficient for smaller law
firms or for 2 sole proprietor to concentxate his entize commercial energies. It
follows that many habits of civil litigators are carried over to famaily law procedure,
even where they are clearly against the spirit of the family court adjudication
process. The courts yecognise this feature and a recent decision has dealt with
requests for futther arguments in interim access proceedings and distinguished
their purpose from that m civil proceedings. This distinction is also recognised
with the recent amendments to the Matrimonial Proceedings Rules,

The Matrimonial Proceedings (Amehd:nenﬂ Rules 2005

8 The latest amendments (o Singapore’s Matrimonial Proceedings
(Amendments) Rules, which took effect on 30 April 2005, deal with the use of an

expert’s report in custody and access proceedings. While civil procedure language
’ 3



deal with this 2s an expert’s report, the new Rule 26A rightfully places weight on
the process by describing it as an Examination of Children, Where disputing
pasties see it as their entitlement to zely on an expert, the new rule reminds all
involved that to pursue such a conrse of action in family proceedings would be to
subject 2 child to professional examination. This should not be lightly applied and
the new rule, formulated after considerable discussion with the Law Society’s
Family Law Practice Group and concerned paxﬁes; requires the court’s leave to be

obtained before subjecting 2 child to such an examination. The new rule should

go some way toward signalling the different treaument that expert’s opinions are
given in family proceedings, not‘jnst in respect of access and custody. Essentially,
it signals the need for a disciplined approach in vpholding the spirit of the
matrimonial proceedings rules. '

Concepf of custody and joint parenting responsibilities

9 T have thus far spoken of the need to respect the rights of children and to
safeguard their interests in the context of their involvement in custody and access
bartles in court. I would now fke to touch on 2 more fundamental issue which
has been generating some debatc in receat times, namely, the concept of custody
and in particular, whether our focus should still be on mzking custody orders.

10  The Convention of the Rights of Children, to which Singapore is 2
signatory, enjoins state parties to use their best effotts to ensure the recognition of
the principle that both parents have common responsibilities for the upbringing
and development of their child. The Women’s Charter of Singapore also provides
thac parents shall cooperate with one another in caring and providing for thewr

child. In the event of a divorce, however, the Charter provides that the court may

make custody orders and the fxst and pazamount consideration when making

such orders is the child’
<hild is best secured by him freely enjoying the love, caxe and support of both

patents. The needs ofa child do not change simply because his pareats no longer
live together. In any custody proceedings befote the coutt, it is thus crucial that
the courts recognise and promote joint parcnting so that both parents can

4

s welfare. There can be no doubt that the welfare of a
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continue to have a direct involvement in the child’s life. Does an order granting

' &
custody of 2 child to onc parent, and thereby implicitly excluding the othex, then
accord with the ideal of joint parenting?

11 The Singepote courts have generally been making sole custody otders,
granting custody of a child to one parent when parents divorce or separate. This
is because cases have held that 2 joint custody order is not approprate unless
patties can cooperate With each other in making joint decisions for their child
Unfortunately, parties tend to exhibit great acrimony and bitterness towards each
other when preseating theit case leading to the conclusion that joint custody is
just not feasible in many cases. It is thus almost inevitablé that sole custody

orders are made.

12 This has attracted much discussion with many academics advocating that
joint custody orders (ordets giving custody to both pareats), or no custody ordet
should be the norm to reflect the principle that joint parenting responsibilities do
not cease with the separation of parents. 1am glad to observe that a trend has
emexged and the courts ate 10 longer inclined to assume that sole custody orders
should be made just because pareats display animosity towards each other in the

midst of litigation. Several recent decisions have shown a greater willingness by

the court towzrds grantng joint custody orders unless there axe exceptional

such 25 a parent being cleadly unfit to exexcise parental
direction has been supported by the Court of
case of CX v CY just three days ago-

circumstances,
responsibility. 1 should 2dd that this

Appeal in dismissing the appeal in the

13 Therefore I note with intexest that ope of the topics in this conference will

custody and will no doubt delve into this area in greater

deal with the concept of
1 would venture to add.

depth. Overand 2bove the type of custody order to make,
chensive review of thi

that it may be tmely for a compr

undernaken in Singapoxe- For example, 1 understand that the concept of custody
has been abolished in England. In its placc, greates emphasis is placed on shared
parental responsibﬂities and thé courts only step in O make oxdexs on residence,

s arca of law to be
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contact and other specific issues. Similarly, in Austrakia, ‘parenting orders’ aze
made encompassing residence and contact ordess. Hong Kong has also just
released a Law Reform Commission Report, which recommends that 2 new “joint
paxental responsibility model” be adopted. I would suggest that we study the
expetience of other jurisdictions in this ares in detail and cotisider if the welfaze of
children can be proh’xoted with a reform of this area of family law.

Post litigation support

14 Atthe end of the day, whether the law provides for the making of custody
orders or parenting orders, the fact xemains that conflicts between the paxeats do
not always end with an order of court. Whilst in the majority of cases, parents can
put aside their differences and deal with each other reasonably well for the sake of
their child in the aftermath of a divorce, in some cases, the battle continues long
after the ead of a case. An effective legal system that seeks to promote the
welfare of children must ensure that there is proper follow through in appropsiate
cases. For instance, in cases where aceess cannot be carried out due to the high

level of conflict between parents, it will be necessary for a sesvice 1o be provided

to facilitate access.

15  In the Family Court of Singapore, under the Project Contact programme, 2
neutral venue with trained counsellors available is provided for access where
necessary to give a child an oppormnity to have contact with a parent free from
the interference of the other parent. Howevet, although this prograrame h?,s been
found to be beneficial, there are several issues — first, the service is PIOVId?d by
volunteer family service centres and is thus dependent on their continued
participation; secondly, due to the limited operational hours of thesc centres, the
demand for such sexvice is not fully met at present; anc} finally, the ccntzefs now
levy a charge to help defray the cost of running this service but some parties can

. - pven
ill afford to pay this. Itis hoped that mote reSOurces will be pumped into this 2

to beef up and expand the support services afforded to children post separation.

Conclusion



16 To conclude, there are very seldom easy ot obvious answetrs when it
comes to doing what’s best for a child under trying circumstances, as all divorces
and separation are. We can only try our best, by ensuring that the otders made
sufficiently recognise the joint parenting roles of pareats; by ensuring that the legal
processes ke utmost care when eliciting a child’s views and avoid adding to the
trauma experienced by 2 child in being “forced' to take positions time and again;
and by ensuring that the necessary support is given to a child both during and post
court proceedings. Mote importantly, all practitioners will have to appreciate and
adopt ﬁ@y lawyering practices that are sensitive to a child’s needs. I believe that
this conference will go a long way towards achieving this. I wish you 2 fruitful

and productive discussion. Thank you.



